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IN THE 

INDIANA SUPREME COURT 

 

No.______________________ 

 

PLANNED PARENTHOOD GREAT 

NORTHWEST, HAWAI’I, ALASKA, 

INDIANA, KENTUCKY, INC. et al., 

 

 Appellees-Plaintiffs, 

 

                   v. 

 

MEMBERS OF THE MEDICAL 

LICENSING BOARD OF INDIANA, in 

their official capacities, et al., 

 

 Appellants-Defendants, 

 

   

 

 

 

Interlocutory Appeal from the 

Monroe County Circuit Court, 

 

 

No. 53C06-2208-PL-001756 

 

 

The Honorable Kelsey Hanlon, 

Special Judge. 

  

______________________________________________________________________________ 

 

APPELLANTS’ VERIFIED EMERGENCY MOTION FOR TRANSFER  

PURSUANT TO INDIANA APPELLATE RULE 56(A) 

______________________________________________________________________________ 

 

The Members of the Medical Licensing Board of Indiana, Hendricks County 

Prosecutor, Lake County Prosecutor, Marion County Prosecutor, Monroe County 

Prosecutor, St. Joseph County Prosecutor, Tippecanoe County Prosecutor, and 

Warrick County Prosecutor (collectively, the State), pursuant to Indiana Appellate 

Rules 34 and 56(A), respectfully request that the Supreme Court accept emergency 

transfer of this appeal of the trial court’s preliminary injunction. That injunction bars 

enforcement of Senate Bill 1 (S.B. 1)—Indiana’s new law restricting abortions—on 

the ground that it violates an unwritten, historically unsupported right to abortion 
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protected by Article 1, Section 1 of the Indiana Constitution. And it does so with dire 

consequences. If the injunction continues to stand, unborn lives will almost certainly 

be lost, as Planned Parenthood estimated S.B. 1 could affect “thousands of Hoosiers 

who seek abortion care each year.” Plaintiffs’ Brief in Support of Motion for Pre-

liminary Injunction 8. This Court should accept jurisdiction over this appeal—which 

presents a pure legal question of immense importance—and vacate the injunction. 

BACKGROUND 

On August 5, 2022, Indiana adopted S.B. 1, which prohibits abortion after 20 

weeks postfertilization age except where a pregnancy seriously endangers a mother’s 

health or life, a pregnancy is the result of rape or incest, or the unborn child has a 

lethal anomaly. See Ind. Code § 16-34-2-1. 

On August 31, 2022, the plaintiffs (collectively, Planned Parenthood) filed a 

complaint and motion for preliminary injunction in the Monroe Circuit Court, 

alleging inter alia that Article 1, Section 1 of Indiana’s Constitution guarantees a 

right to an abortion. They moved for a temporary restraining order on September 9, 

2022, which was denied. S.B. 1 became effective September 15, 2022.      

On September 22, 2022, the trial court issued an order enjoining enforcement 

of S.B. 1, having concluded that “there is a reasonable likelihood” that S.B. 1 “offends 

the liberty guarantees of the Indiana Constitution and the Plaintiffs will prevail as 

to their claim that S.B. 1 violates Article I, § 1 of the Indiana Constitution.” Order. 

12. The court “ORDERED that Defendants shall be enjoined from enforcing the 

provisions of S.B. 1 . . . pending trial on the merits.” Order 16.  
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REASONS FOR IMMEDIATE TRANSFER  

This Court may “accept jurisdiction over an appeal that would otherwise be 

within the jurisdiction of the Court of Appeals upon a showing that the appeal 

involves a substantial question of law of great public importance and that an 

emergency exists requiring a speedy determination.” App. R. 56(A). Both conditions 

are satisfied in this critically important, high-profile case. 

I. This Case Presents a Substantial Question of Law Justifying 

Immediate Supreme Court Review 

 

Whether Article 1, Section 1 of the Indiana Constitution affords a right to 

abortion—or indeed is judicially enforceable at all—is a fundamental, substantial 

question of law that this Court must decide.  

Nearly two decades ago, in Clinic for Women, Inc. v. Brizzi, 837 N.E.2d 973 

(Ind. 2005), this Court recognized the importance of that question. It granted transfer 

after the Court of Appeals determined that Section 1 afforded a right to abortion, but 

ultimately upheld an Indiana statute regulating abortion without resolving whether 

Section 1 confers an enforceable right to abortion. 

This case requires resolution of the question left open in Brizzi. The plaintiffs 

have not merely challenged a regulation of the abortion process, but an outright ban 

on most abortions. Consequently, Indiana courts must address whether Section 1 

confers an enforceable abortion right that cannot be overridden. Only this Court can 

provide the final word on this hotly contested, high-profile, pure question of law that 

is of grave importance to the General Assembly and the citizens of Indiana.  
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II. An Emergency Exists That Requires Speedy Determination 

The urgency of this matter cannot be overstated. Whether Section 1 confers an 

enforceable abortion right affects pregnant women, the unborn, and enforcement of 

state laws. The plaintiffs sought emergency injunctive relief below precisely because 

they deem the abortion issue critical. Swift resolution is no less important to the 

State. While the trial court’s preliminary injunction remains in effect, state laws 

essential for protecting unborn children cannot be enforced. The lives of the unborn 

will be terminated. Indeed, in response to the preliminary injunction, abortion clinics 

have already begun to offer abortions that would otherwise be prohibited by state 

law. See Planned Parenthood Great Northwest, Alaska, Hawai’i, Indiana, and 

Kentucky, Inc., Abortion Laws by State, https://www.plannedparenthood.org/

planned-parenthood-great-northwest-hawaii-alaska-indiana-kentuck/patients/abor

tion-bans/ab-laws (“As of September 21, 2022, abortion access has been restored in 

Indiana. . . . [W]e will continue to provide abortion care while litigation continues.”); 

Women’s Med Center, Welcome to Women’s Med, https://www.womensmed.com/ 

(“Abortion is again legal in Indiana through 13 weeks.”).  

Requiring the parties to go through the normal appeals process would only 

delay final resolution of an issue that must ultimately come to this Court—as it did 

in Brizzi—without providing any benefit. Whether Section 1 confers an enforceable 

abortion right is a pure legal issue whose resolution will not be affected by any further 

factual development. Effectively, the trial court’s order is no different than a final 

judgment holding a state statute unconstitutional over which this Court has 
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mandatory and exclusive jurisdiction. App. R. 4(A)(1)(b). Additionally, the separate 

opinions in Brizzi have already articulated many of the arguments for and against 

recognizing an abortion right, and the briefing in the trial court by both sides was 

extensive. This Court should not further postpone the resolution of an issue of 

immense legal, political, and practical significance to the State and its people.   

CONCLUSION 

The State respectfully requests that the Court grant immediate transfer of this 

emergency matter and vacate the injunction.  

 

 

 

 

 

 

 

 

 

 

 

 

 

Office of the Attorney General 

IGC South, Fifth Floor 

302 W. Washington Street 

Indianapolis, IN 46204 

Phone:  (317) 232-6255 

Fax:  (317) 232-7979 

Email:  Tom.Fisher@atg.in.gov 

Respectfully submitted, 

 

THEODORE E. ROKITA 

Attorney General of Indiana 

Attorney No. 18857-49 

 

By: /s/ Thomas M. Fisher  

Thomas M. Fisher 

Solicitor General 

Attorney No. 17949-49 

 

James A. Barta 

Deputy Solicitor General 

Attorney No. 31589-49 

 

Julia C. Payne  

Attorney No. 34728-53 

Melinda R. Holmes 

Attorney No. 36851-79 

Deputy Attorneys General 

 

Counsel for Appellants 
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VERIFICATION 

I verify under penalties of perjury that the representations made in this motion 

are true. 

/s/ Thomas M. Fisher   

Thomas M. Fisher 

Solicitor General 
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WORD COUNT CERTIFICATE 

I verify that this motion to accept jurisdiction of interlocutory appeal contains 

no more than 4,200 words, as provided in Indiana Appellate Rule 34(G)(2). 

/s/ Thomas M. Fisher   

Thomas M. Fisher 

Solicitor General 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 22, 2022, I electronically filed the foregoing 

document using the Indiana E-filing System (“IEFS”). I also certify that on September 

22, 2022, the foregoing document was served upon the following persons using the 

IEFS: 

Kenneth J. Falk 

Gavin M. Rose 

Stevie J. Pactor 

ACLU of Indiana 

1031 E. Washington St. 

Indianapolis, IN 46202 

kfalk@aclu-in.org   

grose@aclu-in.org 

spactor@aclu-in.org 

 

  

Kelsey B. Hanlon 

Judge—Owen Circuit Court II 

P.O. Box 613  

Spencer, IN 47460 

Kelsey.hanlon@owencounty.in.gov 

 

 

 

 s/ Thomas M. Fisher 

Thomas M. Fisher 

Solicitor General 

 

 

Office of the Attorney General 

Indiana Government Center South, Fifth Floor 

302 West Washington Street 

Indianapolis, Indiana 46204-2770 

Telephone: (317) 232-6255 

Fax: (317) 232-7979 

Email: Tom.Fisher@atg.in.gov 

 

 

 


