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STATE OF INDIANA 
 
COUNTY OF MARION 

) 
) 
) 

  IN THE MARION SUPERIOR COURT 
SS:  CAUSE NO. 49D01-2211-MI-38101 

 
CAITLIN BERNARD, M.D., and 
AMY CALDWELL, M.D., 
 
 Plaintiffs, 
 
  v. 
 
TODD ROKITA, in his official capacity as 
Indiana Attorney General, and SCOTT 
BARNHART, in his official capacity as 
Director of the Consumer Protection Division, 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
DEFENDANTS’ BRIEF IN OPPOSITION TO PLAINTIFFS’  

MOTION FOR A PRELIMINARY INJUNCTION  
 
Every day millions of people nationwide put their trust in their doctors. They 

share with their doctors the most intimate details of their lives and health at times 

when they are highly vulnerable. For that reason, there are a host of federal and 

state laws, as well as professional standards of conduct, dedicated to protecting pa-

tient privacy.  

Yet Dr. Caitlin Bernard approached the news media to reveal that she had 

been requested to perform an abortion on a 10-year-old patient from Ohio who had 

suffered traumatic abuse—indeed, while the girl was likely still in Dr. Bernard’s 

care undergoing and recovering from the procedure. The young girl’s experience was 

used in a news story for the purpose of commenting on the Supreme Court’s decision 

in Dobbs v. Jackson Women’s Health Organization, 124 S. Ct. 2228 (2022). Dr. Ber-

nard’s recount of her patient’s personal experience caught international attention, 
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enabling the public to quickly piece together the details, which in turn stripped the 

child of her privacy at a critical time. Unless Dr. Bernard obtained a proper written 

authorization or privacy waiver, the law required the child’s trauma to remain con-

fidential.  

 As the world learned of the young patient’s experience from her physician, 

the Office of the Indiana Attorney General’s Consumer Protection Division received 

multiple consumer complaints about Dr. Bernard, a physician licensed by the State 

of Indiana. The complaints raised a host of questions about whether the doctor 

complied with patient privacy laws and with her obligation to immediately report 

allegations of abuse to Indiana authorities. And nothing in the public realm—from 

Dr. Bernard or otherwise—has provided answers to those questions. She mistakenly 

focuses on her compliance with the terminated pregnancy reporting (TPR) law, but 

that is not the only reporting requirement she had. So consistent with its duty to 

protect the public by investigating suspected violations of the many laws regulating 

licensed physicians, the Consumer Protection Division notified Dr. Bernard of the 

complaints and opened an investigation into her conduct.  

But Dr. Bernard is determined to halt any inquiry into her conduct under the 

guise of protecting her patient. She first intervened and moved to quash a subpoena 

issued to IU Health for the patient’s records. And when all patient privacy concerns 

were removed in a narrowed subpoena targeting only redacted records about 

HIPAA and waiver of confidentiality authorizations and the doctor’s reporting-law 

compliance, Dr. Bernard moved to quash that too,  
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. Days later, she filed this declaratory judgment 

action—joined by Dr. Caldwell,  

 

 Though Dr. Bernard pur-

ports to bring suit as the champion of her patient’s privacy rights, she is the one 

who exposed her patient’s private medical journey to the public and thus the one 

who has jeopardized her patient’s privacy.  

The Court should deny Plaintiffs’ motion for a preliminary injunction, for 

several reasons: First, Dr. Caldwell’s claims are moot  

. Second, Dr. Bernard lacks standing, her 

claims are  barred by Trial 

Rule 12(B)(8), and she also lacks a private right of action. Third, the lion’s share of 

Plaintiffs’ arguments is based on the false legal premise that they have a right to 

know every step of an investigation into their alleged misconduct, but the target of 

an administrative investigation has no such right. And fourth, Plaintiffs fail on the 

preliminary injunction factors, chiefly because their legal arguments over the scope 

of the Attorney General’s authority miss the mark,  

 and they cannot establish the existence of 

an emergency warranting a preliminary injunction. 

In the end, the Consumer Protection Division has done nothing more than 

properly seek to investigate the consumer allegations lodged against the doctors as 

licensees in a regulated profession, which in turn may (or may not) subject them to 
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an administrative action against their licenses before the Medical Licensing Board 

( ). Fact-finding is well-within the Consumer 

Protection Division’s statutory authority and there is no valid reason for the truth-

seeking process to be enjoined.   

Background 

A. Health-Profession Regulation  

To maintain a license to practice medicine in Indiana, a physician must com-

ply with federal and state laws governing the profession. See Ind. Code § 25-1-9-

4(a)(3), (14). Practitioners who fail to do so may be subject to disciplinary proceed-

ings before the Medical Licensing Board. 844 I.A.C. 5-1-3; see also Ind. Code §§ 25-

0.5-11-5, 25-1-9-1, 25-1-9-9. In particular, the Medical Licensing Board may impose 

sanctions when, for example, “a practitioner has knowingly violated any state stat-

ute or rule, or federal statute or regulation, regulating the profession,” Ind. Code 

§ 25-1-9-4(a)(3); or “a practitioner has failed to report to the department of child 

services or a local law enforcement agency suspected child abuse in accordance with 

IC 31-33-5,” Ind. Code § 25-1-9-4 (a)(14). 

1. Patient Privacy Laws 

The law imposes strict confidentiality requirements on licensed physicians. 

The Health Insurance Portability and Accountability Act of 1996 (HIPAA), Pub. L. 

No. 104-191, 110 Stat. 1936, for instance, imposes a national standard to protect 

sensitive patient medical records and individually identifiable health information 

from being disclosed. 42 U.S.C. § 1320d et seq.; 45 C.F.R. § 160.103. HIPAA’s gen-
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eral privacy rule strictly limits health care providers’ ability to release a patient’s 

medical records or discuss medical history in any form, except as permitted under 

the rules. 45 C.F.R. § 164.502(a). And to disclose protected health information to the 

media without violating the privacy rule, a health care provider must have previ-

ously obtained a HIPAA-compliant authorization signed by the patient or her 

guardian. U.S. Dep’t of Health & Human Servs., Can health care providers invite or 

arrange for members of the media, including film crews, to enter treatment areas of 

their facilities without prior written authorization? (Apr. 16, 2016), www.hhs.gov

/hipaa/for-professionals/faq/2023/film-and-media/index.html (“the HIPAA Privacy 

Rule does not allow media access to the patients’ PHI, absent an authorization”).  

For non-media type disclosures, absent a written authorization, a health care 

provider must satisfy HIPAA’s de-identification standard. That standard provides 

that “[h]ealth information that does not identify an individual and with respect to 

which there is no reasonable basis to believe that information can be used to identi-

fy an individual is not individually identifiable health information.” 45 C.F.R. 

§ 164.514(a). There are two ways to de-identify protected health information: expert 

determination or follow the safe harbor provision. 45 C.F.R. § 164.514(b). The for-

mer requires a formal determination by a qualified subject-matter expert that the 

risk of identifying an individual using the data, alone or in combination with other 

information, is extremely small. 45 C.F.R. § 164.514(b)(1). And the latter requires 

the removal of 18 specified identifiers of protected health information and that 

“[t]he covered entity does not have actual knowledge that the information could be 
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used alone or in combination with other information to identify an individual who is 

a subject of the information.” 45 C.F.R. § 164.514(b)(2). 

In addition to HIPAA, Indiana law imposes its own protections for patient 

privacy. Ind. Code § 16-39-1-1 et seq.; 844 I.A.C. 5-2-2. In fact, Indiana’s doctor-

patient confidentiality rule is deeply rooted and provides patients greater protection 

than HIPAA’s general privacy rule. As the Court of Appeals recently recognized, 

“[t]here is an age-old recognition that medical providers owe a duty of confidentiali-

ty to their patients,” and though “this duty is now codified by statute in Indiana, 

that does not change the historical recognition of the duty at common law.” Henry v. 

Cmty. Healthcare Sys. Cmty. Hosp., 134 N.E.3d 435, 437–38 (Ind. Ct App. 2019); see 

also Springer v. Byram, 36 N.E. 361, 363 (Ind. 1894) (observing that communica-

tions made by a patient to a doctor are “intended to be private and confidential and 

can never be divulged without the consent of the patient”).  

Ethical rules governing the medical profession also expressly require practi-

tioners to “maintain the confidentiality of all knowledge and information regarding 

a patient,” unless information must be disclosed as required by law or “when au-

thorized by the patient.” 844 I.A.C. 5-2-2; see Canfield v. Sandock, 563 N.E.2d 526, 

529 & n.2 (Ind. 1990) (observing that “the ethical rules of the medical profession ... 

prohibit disclosure of confidential information in non-judicial settings” and that the 

“Hippocratic Oath imposes on physicians a duty to maintain confidences acquired in 

their professional capacity”); Am. Med. Ass’n, Code of Medical Ethics Opinion 3.2.1, 

https://www.ama-assn.org/delivering-care/ethics/confidentiality (stating that physi-
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cians “have an ethical obligation to preserve the confidentiality of information gath-

ered in association with the care of the patient”); Vargas v. Shepherd, 903 N.E.2d 

1026, 1031-32 (Ind. Ct. App. 2009) (acknowledging argument that medical providers 

assume a duty to abide by ethical guidelines, including obtaining patient consent 

before disclosing any medical information, and assuming without deciding that such 

a duty exists); 844 I.A.C. 5-1-1(12) (defining “personal health information”); Ind. 

Code § 16-39-1-1(d) (permitting the release of health records to authorized patient 

designee); Ind. Code § 16-39-1-3 (persons entitled to request records); Ind. Code 

§ 16-39-10-3 (defining “protected health information” as having the meaning set 

forth in 45 C.F.R. § 160.103).  

2. Mandatory Reporting Laws 

Physicians are also subject to laws that require mandatory reporting of child 

abuse and neglect to Indiana authorities. An individual who has reason to believe 

that a child is a victim of abuse or neglect is required to report it. Ind. Code § 31-33-

5-1; see also Ind. Code § 31-9-2-101 (defining “reason to believe”).  And that person 

must “immediately” report the suspected abuse or neglect either orally or in writing 

to “the department [DCS]; or the local law enforcement agency.” Ind. Code § 31-33-

5-4. Not only must a hospital physician who encounters abuse “immediately” report 

to DCS or “local law enforcement,” but the physician must also “immediately notify 

the individual in charge of the hospital or the designated agent of the individual in 

charge of the hospital.” Ind. Code § 31-33-5-2.5(b) (emphasis added). An individual 
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with an obligation to report is not relieved of that immediate duty “unless a report 

has already been made to the best of the individual’s belief.” Ind. Code § 31-33-5-3. 

The immediacy requirement of these reporting statutes requires truly prompt 

reporting. The word “‘immediately’ … conveys a required strong sense of urgency in 

action and primacy of purpose in fulfilling the duty to report.” C.S. v. State, 8 

N.E.3d 668, 677 (Ind. 2014) (citations omitted). Indeed, in C.S., the Supreme Court 

deemed four hours too long to satisfy the duty to report “immediately” and affirmed 

a school administrator’s conviction for failing to report child abuse or neglect. Id. at 

689; see also Ind. Code § 31-33-22-1(a) (the failure to knowingly comply with the re-

porting statutes is a Class B misdemeanor). This interpretation, the court ex-

plained, comports with the legislature’s intent “to encourage effective reporting of 

potential child abuse or neglect, to facilitate quick investigation of the allegations by 

the proper authorities, and to protect the victims.” C.S., 8 N.E.3d at 677; see also 

Lebo v. State, 977 N.E.2d 1031, 1037 (Ind. Ct. App. 2012) (holding that failure to re-

port child abuse or neglect is a continuing offense in Indiana because “the statute’s 

asserted purpose to ‘provide protection for an abused or a neglected child 

from further abuse or neglect’”).   

After DCS receives the medical provider’s report, it too must take swift action 

to protect the child from being returned to a potentially dangerous situation. DCS 

must assess the reported child abuse or neglect, and if it “believes that a child is in 

imminent danger of serious bodily harm, the department shall initiate an onsite as-

sessment immediately, but not later than two (2) hours, after receiving the report.” 
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Ind. Code § 31-33-8-1; see also Ind. Code § 31-33-8-2 (investigations by law enforce-

ment agencies). Additionally, “the hospital may not release the child to the child’s 

parent, guardian, custodian, or to a court approved placement until the hospital re-

ceives authorization or a copy of a court order from the department indicating that 

the child may be released.” Ind. Code § 31-33-11-1. 

  

 

 

 

 

 

 

 

B. The Attorney General’s Investigatory Role in Licensing 
 

Absent limited circumstances not implicated here, the legislature has 

charged the Office of the Attorney General’s Consumer Protection Division with the 

duty to “receive, investigate, and prosecute complaints concerning” licensed physi-

cians (and other regulated occupations). Ind. Code § 25-1-7-2; see also Ind. Code 

§ 25-1-7-3(a).  

To maximize regulatory oversight, the General Assembly has conferred broad 

authority on CPD to investigate complaints against licensee. Other than employees 
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of the Office of the Attorney General acting in their official capacities, “any person” 

may file a written licensing complaint with the CPD director. Ind. Code § 25-1-7-4. 

And the director “may investigate any written complaint against a licensee,” so long 

as the investigation is “limited to those areas in which there appears to be a viola-

tion of statutes governing the regulated occupation.” Ind. Code § 25-1-7-5(b)(4). As 

part of the director’s investigation, he “has the power to subpoena witnesses and to 

send for and compel the production of books, records, papers, and documents for the 

furtherance of any investigation.” Ind. Code § 25-1-7-5(b)(5). Once the CPD director 

makes an “initial determination” that the complaint has merit, he submits a copy of 

the complaint to the relevant licensing board, which triggers the board’s jurisdic-

tion. Ind. Code § 25-1-7-5(b)(1). The Office of the Attorney General may then file an 

administrative complaint before the licensing board. Ind. Code §§ 25-1-7-7, 25-1-7-

11. 

C. The Dr. Bernard Investigation 
 

The focal point of this case is the Attorney General’s investigation of licensing 

complaints pertaining to Dr. Bernard. The complaints stem from her choice to di-

vulge information about an abortion she performed on a 10-year-old child victim of 

rape from Ohio to a reporter in the wake of Dobbs v. Jackson Women’s Health Or-

ganization, 124 S. Ct. 2228 (2022), as well as her possible failure to fulfill all her 

mandatory reporting obligations when she learned the child had been raped.  

In fact, the timeline of events strongly indicates that Dr. Bernard exposed her 

patient’s private abortion procedure to the media while the young rape survivor was 
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still undergoing the abortion procedure. According to a transcript from the Ohio 

criminal case against the alleged rapist, Dr. Bernard consulted with the child-

patient on June 29, 2022. Ex. A at 7. The next day, on June 30, 2022, Dr. Bernard 

initiated a pharmaceutical abortion to terminate the patient’s pregnancy. Ex. A at 

7. And sometime that same day (or before 5:00 a.m. on July 1, when the story was 

published), Dr. Bernard specifically discussed her 10-year-old patient’s abortion 

procedure with an IndyStar reporter—while the child was still passing the product 

of conception, Ex A at 7—so that the girl’s medical experience could serve as a pow-

erful anecdote in the reporter’s story. Ex. B.  

1. Dr. Bernard’s statements about her patient to the media 
 
The details of the tragic case appeared in a front-page story in the IndyStar 

published in the early morning hours on Friday, July 1, 2022. Ex. B. The story, ti-

tled Patients head to Indiana for abortion services as other states restrict care, cen-

ters around the doctor’s retelling of the 10-year-old child’s medical journey. Id. The 

story explains that hours after the Supreme Court issued Dobbs, “the Buckeye state 

had outlawed any abortion after six weeks.” Id. Then, on Monday, June 27, 2022 

(three days after Dobbs), the doctor reported having received a call from “a child 

abuse doctor in Ohio” who reported that he “had a 10-year-old patient in the office 

who was six weeks and three days pregnant” and thus was ineligible to obtain an 

abortion under Ohio law. Id. The Indiana doctor agreed to help, “[a]nd so the girl 

soon was on her way to Indiana to Bernard’s care.” Id. 
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Dr. Bernard’s story about the 10-year-old rape victim was repeated by Presi-

dent Biden and “was quickly picked up by national outlets including Politico, The 

Washington Post, CNN, Teen Vogue, The Hill and numerous other outlets.” Dr. 

Bernard Ex. D. President Biden used the incident in a speech to argue in favor of 

abortion exceptions for rape and incest. Bernard Ex. D.   

The child’s abortion procedure was complete on July 1 amid the media fire-

storm. Ex. A at 14. The next day, Dr. Bernard submitted a terminated pregnancy 

report to the Indiana Department of Health.1 Bernard Decl. ¶3 & Ex. A; Exs. A, R. 

And at 3:59 p.m. on July 2, Dr. Bernard emailed the TPR form to DCS, noting “this 

case was already reported through DCS in Ohio.”2 Ex. C. Ohio law enforcement also 

travelled to Indianapolis on July 2 to retrieve the product of conception as evidence. 

Ex. A at 8, 14–15. A week later, during a media interview with 13WTHR, Dr. Ber-

 
1 Bernard makes much of the fact that she complied with the TPR reporting law. The law 
requires every health care provider who performs an abortion to report the performance of 
the abortion on a form created by the Indiana Department of Health (the terminated preg-
nancy report or “TPR form”). The statute requires the physician to provide certain infor-
mation about the abortion. Ind. Code § 16-34-2-5(a). The health care provider must trans-
mit the form to the Department of Health within 30 days after the date of each abortion, 
but if the patient is under the age of 16, the form must be transmitted to the Department of 
Health within 3 days and separately to the Department of Child Services within 3 days. 
Ind. Code § 16-34-2-5(b). Each failure to complete or timely transmit a form is a Class B 
misdemeanor. Ind. Code § 16-34-2-5(d). But that is beside the point. Dr. Bernard is not be-
ing investigated for failing to comply with the TPR reporting law. 
 
2 On July 14, 2022, the Indiana Department of Health released the TPRs filed between 
June 24 and July 11, 2022, which included the July 2 TPR regarding the 10-year-old filed 
by Dr. Bernard.  
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nard said, “It is important to tell our patients’ stories as much as we can.” Ex. T. 

Reporters were able to locate the child by July 14.3  

After the child left Dr. Bernard’s care in Indiana, she apparently returned to 

Ohio to the same home as her alleged rapist. Ex. A at 9, 15–16; Ex. R. On July 6, 

Ohio law enforcement learned from the child the identity of her alleged rapist 

through her nonverbal cues referring to a man who was “present and had been liv-

ing” in the home at the time she spoke to police. Ex. A at 9, 15–16; Ex. R. Police lat-

er revealed that “preliminary DNA testing shows that there’s a ‘99.99% probability’ 

[the man the girl had identified] Gerson Fuentes is the biological father of the 

‘product of conception.’” Ex. 1; Ex. 18. Fuentes was charged with two counts of rape 

in case number 22-CR-3226 on July 21. Ex. A at 9; Ex. R. The Ohio judge denied 

Fuentes bond because “[t]o allow him to return to that home, the traumatic and 

psychological impact would be undeserving to the alleged victim.” Ex. R.  The judge 

explained that “when a child who has gone through the physical trauma of being 

raped, the physical trauma of being 10 years old and being impregnated, the physi-

cal and mental and emotional trauma of having to drive to another state, have this 

whole entire incident in this child’s life become a national hot point to the point to 

where the President of the United States is referring to this case, the Court finds 

that that trauma is enough to never have that child be around the alleged defend-

ant.” Ex. A at 30. 

 
3   
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2. The licensing complaints about Dr. Bernard 
 
The extensive media coverage resulted in the Office of the Attorney General 

receiving several complaints about Dr. Bernard between July 8 and July 12, 2022. 

The complaints generally alleged either that Dr. Bernard had violated the 10-year-

old child’s privacy by talking about her case in the media or that the doctor may 

have failed to report the abuse and the abortion to all proper authorities. Bernard 

Exs. B–H. For example, one Indiana complainant alleged that, by speaking to the 

IndyStar, the doctor “violated the confidentiality guaranteed to child survivors of 

rape as well as all patients as part of patient rights.” Bernard Ex. E. The complain-

ant further alleged that the doctor “violated the law in releasing any information 

regarding the case, including her treatment of the girl as well as the home state, 

age, and condition of the girl,” and that by making the child a topic of conversation 

for political purposes, the doctor had “thrust this young girl’s story into the global 

limelight,” concluding that “[n]o child should experience such invasion after any as-

sault or medical treatment.” Id. And complainants from California, Kentucky, and 

Missouri submitted complaints alleging that the doctor had not reported the abuse 

or neglect of the child victim to all proper authorities, referencing articles indicating 

news organizations’ failed attempts to verify reports in both Ohio and Indiana. Ber-

nard Exs. C, D, E.  

3. The investigation into Dr. Bernard’s conduct 

Based on the complaints alleging apparent violations of patient privacy and 

reporting laws regulating the profession, CPD opened an investigation. Bernard 
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Decl. & Exs. B–H. As part of the investigation, on August 23, 2022, CPD issued a 

subpoena duces tecum to IU Health,4 requesting “[t]he entire medical file” for the 

“patient with patient identification number [omitted here] for the dates June 25, 

2022 to July 5, 2022.” Delaney Decl. Ex. A.  

IU Health did not provide the requested documents and instead, on Septem-

ber 21, 2022, filed a motion to quash the subpoena under cause number 49D12-

2209-MI-032634. Ex. D. Two days later, Dr. Bernard intervened and filed her own 

motion to quash the subpoena to IU Health. Ex. D.  

 on October 28, 2022, 

CPD withdrew the original subpoena and narrowed the scope of its requests in a 

new subpoena. Ex. E; Ex. F; Delaney Ex. D. In the revised subpoena, CPD is re-

questing only documents relating to patient privacy issues and reporting, such as 

records documenting “waiver or consent by the patient and/or patient’s guardian 

authorizing any IU Health staff or affiliated physician to speak and share details 

about the patient’s diagnosis and treatment in the media,” documents identifying 

when IU Health staff first learned of the abuse of the patient, and documents relat-

ing to the reporting of abuse or neglect by IU Health staff to authorities. Delaney 

Ex. D. The subpoena expressly permits IU Health to redact personally protected in-

formation in the responsive records. Delaney Ex. D.  

 
4 Because it was initially unknown which entity is the custodian of the records sought, the 
Division also issued a subpoena IU Medical School. The Division, however, has since with-
drawn that subpoena. Ex. G.  
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Due to the Attorney General’s recission of its first subpoena, IU Health with-

drew its motion to quash on October 31, 2022. Ex. D. 

 

 

 

 In accordance with Dr. Bernard’s proposed briefing schedule 

(with agreement of the Office of the Attorney General), the matter will not be fully 

briefed until December 10, and the hearing has not yet been set. Ex. D. 

 

 

 

 

 

  

Other than the IU Health subpoena currently subject to 

 the same parties in Marion Superior Court 12, the Division has no 

other outstanding subpoenas for the patient’s medical records. See Delaney Ex. B 
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(August 2022 IU Health subpoena) withdrawn by Ex. F; Delaney Ex. B (August IU 

Medical School subpoena) withdrawn by Ex. G; Delaney Ex. D (October 2022 IU 

Health subpoena) remains pending in the motion-to-quash litigation.5  

 

 

  

Furthermore, the Division has been unable to locate any records establishing 

that Dr. Bernard reported the child’s abuse to local law enforcement. Neither the 

State Police nor the Indianapolis Metropolitan Police Department have records of a 

report filed by Dr. Bernard. Exs. I–K. And Dr. Bernard has never claimed to have 

made a report to Indiana authorities other than the TPR form filed on July 2, days 

after her initial consult with the patient. See generally Pl. Compl; Pl. Br; Ex. L, Ex. 

U.   

4. Dr. Bernard continues to spotlight her patient in the media 

Dr. Bernard—not Defendants—kickstarted the intense media firestorm about 

the 10-year-old child victim when she talked to a reporter with the IndyStar and re-

vealed that confidential relationship. Ex. B. Since then, the doctor has repeatedly 

and regularly spoken to the press to perpetuate the coverage of her patient’s private 

life. For instance, on July 27, 2022, Dr. Bernard sat for an exclusive interview on 

CBS Evening News to discuss the abortion she performed on the child and fallout 

 
5 And Delaney Exhibit C relates to Dr. Caldwell, not Dr. Bernard.  
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from her decision to leak that information to the press.6 She wrote an op-ed for the 

Washington Post.7 On July 28, 2022, Dr. Bernard was featured in the New York 

Times.8 On August 5, 2022, Dr. Bernard appeared on CNN.9 On October 12, 2022, 

she was featured in an issue of Vanity Fair. Ex. S. Dr. Bernard’s counsel has simi-

larly discussed the incident on CNN and MSNBC and has issued several press re-

leases—including the doctors’ complaint before it was filed with this Court.10 All the 

while, Dr. Bernard claims she has been harmed by the limelight she both initiated 

and perpetuates. Ex. U.  

Indeed, when asked in a deposition, Dr. Bernard maintained that the con-

sumer complaints filed against her were false and she suffers reputational harm 

from the investigations, but she refused (as instructed) to explain why other than 

 
6 www.cbsnews.com/video/dr-caitlin-bernard-doctor-at-the-center-of-abortion-debate-speaks
-out-to-cbs-news/ 
 
7 https://www.wthr.com/article/news/special-reports/indiana-abortion/indiana-doctor-in-
abortion-case-dr-caitlin-bernard-writes-washington-post-op-ed/531-53148047-7539-4cca-
b71f-fe6a2808a986 
 
 
8 www.nytimes.com/2022/07/28/us/politics/abortion-doctor-caitlin-bernard-ohio.html 
 
9 www.cnn.com/videos/us/2022/08/05/abortion-doctor-caitlin-bernard-indiana-ohio-10-year-
old-new-day-vpx.cnn 
 
10 www.wthr.com/article/news/special-reports/indiana-abortion/attorney-for-caitlin-bernard-
addresses-consumer-complaints-in-ag-investigation/531-98c235e5-a98b-4155-a20e-47cbc
86336cc;www.wrtv.com/news/state-news/attorney-for-caitlin-bernard-files-tort-claim-
against-indiana-ag-todd-rokita; www.newsandtribune.com/news/doctors-lawyer-defends-
steps-in-10-year-old-girls-abortion/article_7fd75fe6-0451-11ed-9032-4391eb6dcea7.html; 
www.msnbc.com/deadline-white-house/watch/attorney-for-indiana-doctor-sends-cease-and-
desist-to-indiana-attorney-general-144168005533;https://cm.indystar.com/offers-reg/?return
=https%3A%2F%2Fwww.indystar.com%2Fstory%2Fnews%2Flocal%2Findianapolis%2F
2022%2F11%2F03%2Findiana-abortion-doctor-sues-to-stop-indiana-ag-from-accessing-
medical-records-abortion-laws%2F69616054007%2F 
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generically asserting she complied with the law. Ex. U. She did not confirm or deny 

whether she ever reported her patient’s abuse to any Indiana law enforcement au-

thority, whether she reported the abuse of her patient to DCS prior to the July 2, 

2022, TPR form, or whether she had an authorization from the patient’s guardian to 

speak to the media. Ex. U at 42–43, 46–47.11  Nevertheless, she is seeking the end of 

the investigation because she says she does not want to be investigated in this par-

ticular matter. Ex. U at 42–43, 46–47.  

 

 

 

 

 

 

 

 

  

 

 

 
11 Exhibit U is the rough transcript of Dr. Caldwell’s deposition taken on November 17, 
2022, at 10:30 a.m. Given Dr. Bernard’s refusal to sit for a deposition until the Court com-
pelled her to do so, Defendants are unable to submit the final signed version of the deposi-
tion transcript at the time of filing. Defendants will submit the final copy upon receipt from 
the court reporter, subject to errata changes by the witness.  
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Argument 

The Court should deny Plaintiffs’ request for a preliminary injunction for four 

reasons. First, Dr. Caldwell’s claims are moot  

. Second, multiple procedural defenses block this Court 
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from even reaching the merits of Dr. Bernard’s claims: She lacks standing to chal-

lenge the only existing component of the investigation into the complaints against 

her, namely, the revised subpoena to IU Health. Trial Rule 12(B)(8) blocks this suit 

. And at 

all events, she lacks a private right of action, for the statutes conferring investigato-

ry duties and powers on the Division do not confer privately enforceable rights. 

Third, Plaintiffs’ legal position is grounded in the mistaken premise that they are 

entitled to know every aspect of the director’s investigation into their alleged unlaw-

ful conduct, a mistake that permeates their brief and their complaint. And fourth, 

Plaintiffs cannot satisfy the preliminary injunction factors in view of the broad 

statutory authority to investigate licensing complaints filed by almost anyone so 

long as those complaints allege an apparent violation of the laws governing one’s 

regulated profession and the demonstrable lack of an emergency. 

I. Dr. Caldwell’s Claims Are Moot 
 

The Court should deny Dr. Caldwell’s request for a preliminary injunction 

and dismiss her claims as moot. The Supreme Court has repeatedly held “that a 

case is deemed moot when no effective relief can be rendered to the parties before 

the court.” Mosley v. State, 908 N.E.2d 599, 603 (Ind. 2009) (citation omitted)). And 

“[w]hen the concrete controversy at issue in a case has been ended or settled, or in 

some manner disposed of, so as to render it unnecessary to decide the question in-

volved, the case will usually be dismissed.” Id.; see also, e.g., T.W. v. St. Vincent 

Hosp. & Health Care Ctr., Inc., 121 N.E.3d 1039, 1042 (Ind. 2019).  
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Dr. Caldwell’s claims are moot  
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II. The Court Cannot Reach the Merits of Dr. Bernard’s Request 

The Court should not even address the merits of Dr. Bernard’s request for 

preliminary injunctive relief because she cannot overcome multiple procedural 

hurdles.  

A. Dr. Bernard lacks standing 

Dr. Bernard lacks standing to challenge the release of her patient’s records 

by records custodians, which is the only outstanding component of an active investi-

gation. And she also lacks standing to challenge any other potential future investi-

gations or even any active investigations, which may or may not exist, into other 

doctors.  

To establish standing to seek prospective relief, a plaintiff must demonstrate 

that she is currently suffering or will imminently suffer a concrete and particular-

ized injury to its legal interest caused by the defendant and likely to be remedied by 

declaratory or injunctive relief. See, e.g., City of Gary v. Nicholson, 190 N.E.3d 349, 

 
12  

 
 

. As explained later, that view contravenes 
the legislative intent to allow almost anyone to file a licensing complaint, which increases 
regulatory oversight. 
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351 (Ind. 2022); Solarize Indiana, Inc. v. So. Indiana Gas & Elec. Co., 182 N.E.3d 

212, 216–17 (Ind. 2022). The plaintiff herself must satisfy the injury requirement, 

for “the proper person to invoke the court’s power is limited to those who have a 

personal stake in the outcome of the litigation and who show that they have suf-

fered or were in immediate danger of suffering a direct injury as a result of the 

complained-of-conduct.” Bd. of Comm’rs of Union Cnty. v. McGuinness, 80 N.E.3d 

164, 168 (Ind. 2017) (cleaned up).  

Critically, speculative future injury does not suffice for standing. Rather, to 

satisfy the injury requirement for standing, the plaintiff must establish that the fu-

ture injury is “certainly impending.” Hulse v. Indiana State Fair Bd., 94 N.E.3d 

726, 731 (Ind. Ct. App. 2018) (citation omitted); see also, e.g., Solarize, 182 N.E.2d at 

219–20 (explaining that “a possible effect on ‘potential’ projects isn’t a demonstrable 

injury” sufficient for conferring standing); Indiana Fam. Inst. Inc. v. City of Carmel, 

155 N.E.3d 1209, 1217 (Ind. Ct. App. 2020) (“a party must show adequate injury or 

the immediate danger of sustaining some injury to establish standing”); cf. Bd. of 

Comm’rs of Union Cnty., 80 N.E.3d at 168 (holding that the county lacked standing 

because while it theoretically could have been injured, it had not alleged in its com-

plaint that it had suffered any legal injury). 

These standing principles apply equally to claims brought under the Declara-

tory Judgment Act. Under the Act, a person “whose rights, status, or other legal re-

lations are affected by a statute ... may have determined any question of construc-

tion or validity arising under the ... statute” through a declaratory judgment. Ind. 
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Code § 34-14-1-2. But the Act “does not open the courts to resolving theoretical cas-

es; it still requires a judiciable controversy or question.” Holcomb v. City of Bloom-

ington, 158 N.E.3d 1250, 1256 (Ind. 2020). To satisfy this requirement, a plaintiff 

must have a “substantial present interest in the relief sought,” which “aligns with 

the purpose of declaratory judgment actions: to settle and to afford relief from un-

certainty and insecurity with respect to rights, status, and other legal relations.” 

Id.; see also, e.g., Holcomb v. Bray, 187 N.E.3d 1268, 1286–87 (Ind. 2022) (holding 

that to satisfy the injury requirement to have standing to seek declaratory relief, 

the “injury must be personal, direct, and one the plaintiff has suffered or is immi-

nent danger of suffering” (citing Solarize, 182 N.E.3d at 217)). 

It necessarily follows that, absent a situation where a third-party subpoena 

infringes on one’s legitimate interests, that person generally “lacks standing to chal-

lenge the validity of a subpoena issued to a third party.” Oman v. State, 737 N.E.2d 

1131, 1135 (Ind. 2000) (citations omitted)). Because a person does not have a legiti-

mate interest in avoiding investigation, S.E.C. v. Jerry T. O’Brien, Inc., 467 U.S. 

735, 742 (1984); Aponte v. Calderon, 284 F.3d 184, 193 (1st Cir. 2002), the fact that 

responsive documents might lead to an enforcement proceeding at some point in the 

future amounts to nothing more than a speculative injury that is not imminent or 

certainly impending. For this reason, courts generally hold that a person lacks au-

thority to challenge a third-party subpoena simply on the basis that the responsive 

documents might later be used to initiate an enforcement proceeding. See, e.g., 

United States v. Moffett, 84 F.3d 1291, 1293–94 (10th Cir. 1996) (holding that alt-
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hough the third party to whom the subpoena was directed would have had standing 

to challenge it, the defendant lacked standing to challenge it even though the sub-

poena ultimately led to discovery of defendant’s drugs on a train). On the other 

hand, a person may have standing to challenge an administrative subpoena if the 

records requested implicate the person’s own legitimate interests, such as the per-

son’s own legitimate privacy interests in phone or bank records. See, e.g., Carpenter 

v. United States, 138 S. Ct. 2206, 2221 (2018) (cell-phone records); United States v. 

Miller, 425 U.S. 435, 445–46 (1976) (bank records), cited by Oman, 737 N.E.2d at 

1135. 

Dr. Bernard does not have standing to challenge the revised subpoena issued 

to IU Health, any other third-party subpoena, or the investigation in general. This 

is not a case where Dr. Bernard herself is required to respond to an outstanding 

subpoena, in which case she could move to quash the subpoena but not enjoin the 

entire investigation. Nor does Dr. Bernard have a legitimate privacy interest in the 

records. Rather, her sole interest is in avoiding investigation—not a legitimate in-

terest, Jerry T. O’Brien, Inc., 467 U.S. at 742—and the possibility that an investiga-

tion will uncover wrongdoing that may lead to the filing of an administrative com-

plaint. But that chain of events is far too speculative to satisfy the injury-in-fact re-

quirement under Indiana’s standing doctrine. 

Dr. Bernard also cannot satisfy the injury requirement by relying on her pa-

tient’s legitimate privacy interests in their records. Although the Court of Appeals 

has suggested that Indiana recognizes third-party standing, Planned Parenthood of 
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Indiana v. Carter, 854 N.E.2d 853 (Ind. Ct. App. 2006), the Supreme Court has sig-

naled otherwise. Indeed, standing “is limited to those who have a personal stake in 

the outcome of the litigation,” Bd. of Comm’rs of Union Cnty., 80 N.E.3d at 168, and 

is not dispensed to one to raise the rights of another. Yet even if third-party stand-

ing were allowed, Dr. Bernard still cannot establish it under Planned Parenthood 

for two reasons: First, the only remaining subpoena expressly allows IU Health—

the owner of the records, Ind. Code § 16-39-5-3(c)—to redact the patient’s personal 

identifying information from the records, so the patient-privacy concerns involved in 

Planned Parenthood are not implicated here. Second, unlike the clinic in Planned 

Parenthood, Dr. Bernard does not own the records and so cannot use her patient as 

a basis to justify her standing to challenge an investigation into her compliance 

with the law. 

 

In the end, Dr. Bernard alleges a host of injuries, but none of them give her 

standing to challenge the ongoing investigation. The only live component of the in-

vestigation is the revised subpoena to IU Health, which does not implicate patient 

privacy concerns owing to the permitted redactions and does not affect any of Dr. 

Bernard’s legitimate interests, for concealing potential violations of privacy laws or 

mandatory reporting obligations are hardly legitimate interests. 
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C. The licensing statute does not confer a private right of action on a 
licensee to challenge an investigation 
 
Dr. Bernard’s broadside challenge to the Attorney General’s investigative au-

thority also fails because the licensing statute does not confer privately enforceable 

rights not to be investigated.  

To be privately enforceable, a statute must provide either expressly or implic-

itly for a private right of action. See, e.g., Price v. Indiana Dep’t of Child Servs., 63 

N.E.3d 16, 21–22 (Ind. Ct. App. 2016), trans. granted, vacated, summarily aff’d in 

relevant part, 80 N.E.3d 170, 174 (Ind. 2017); Lockett v. Planned Parenthood of In-

diana, Inc., 42 N.E.3d 119, 126–27 (Ind. Ct. App. 2015), trans. denied. Absent an 

express right of action, courts are extremely reluctant to infer one because whether 

an implied right of action exists “is purely a question of legislative intent, not judi-

cial preference.” Doe #1 v. Indiana Dep’t of Child Servs., 81 N.E.3d 199, 202 (Ind. 

2017). Importantly, private parties may not “enforce rights under a statute designed 

to protect the public in general and which contains an enforcement provision.” 

Howard Reg’l Health Sys. v. Gordon, 952 N.E.2d 182, 187 (Ind. 2011). So, for exam-

ple, in Price, the Court of Appeals held that a DCS caseworker could not sue for de-

claratory and injunctive relief to enforce caseload limits contained in a statute be-

cause those limits protected the public in general, even if those limits incidentally 

protected caseworkers by reducing their workloads. 63 N.E.3d at 22. 

While a motion to quash may provide a vehicle for quashing a subpoena in a 

particular case (assuming the challenger has standing), Dr. Bernard does not have a 

private right of action to challenge the Attorney General’s investigations of licens-
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ing complaints. The licensing statute conferring authority on the director to investi-

gate complaints about licensees does not provide an express private right of action. 

See Ind. Code § 25-1-7-1 et seq. And there is no implied right of action because the 

statute does not confer any private rights.  

The statute simply does not confer on a licensee any right not to be investi-

gated. Rather, similar to the caseload limits in Price, the statute confers investiga-

tive power on the director and the Office of the Attorney General for the protection 

of the public from licensees who fall short of the legal obligations attached to their 

respective licenses. Nor does the temporary confidentiality provision (Ind. Code 

§ 25-1-7-10) confer a private right on an individual licensee, for that too serves the 

public good by shielding complainants and thus encouraging greater reporting. 

What is more, a licensee can challenge the outcome of an investigation once an ad-

ministrative complaint is filed in the administrative proceeding and, if necessary, 

judicial review (the exclusive means of challenging agency action). See Ind. Code 

§ 25-1-7-11 (cross-referencing the Administrative Orders and Procedures Act); see 

also Ind. Code §§ 4-21.5-3-1 et seq., 4-21.5-5-1 et seq. Because there is no private 

right of action under Indiana Code chapter 25-1-7, Dr. Bernard’s claims fail. 

III. The target of an investigation has no right to notice of an 
investigating authority’s every move 

 
Licensees have no right—due process or otherwise—to know of every step in 

the CPD director’s investigation into conduct that appears to violate the laws of 

their regulated profession. Indeed, the United States Supreme Court settled long 

ago that neither the Due Process Clause nor the Confrontation Clause is offended 
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when an administrative agency, without notifying a person under investigation, us-

es its subpoena power to gather evidence adverse to her. S.E.C. v. Jerry T. O’Brien, 

Inc., 467 U.S. 735 (1984). And that is because the Due Process Clause is not even 

implicated at such an early stage, for “an administrative investigation adjudicates 

no legal rights, and the Confrontation Clause does not come into play until the ini-

tiation of criminal proceedings,” and the overriding concern that “a target given no-

tice of every subpoena issued to third parties would be able to discourage the recipi-

ents from complying, and then further delay disclosure of damaging information by 

seeking intervention in all enforcement actions brought” by CPD. Id. at 742, 750.  

Ultimately, the doctors repeated claims that they are harmed because they 

lack notice of particular inquiries by CPD into their possible violations of the laws 

governing the licensed profession raises no protected interest whatsoever. Id. at 

742. Doctors are not immune from investigation when it appears they have engaged 

in conduct that may violate the laws governing the medical profession.  

IV. The doctors’ have no likelihood of success on the merits because the 
complaints against them raise valid concerns about whether they 
failed to comply with the laws governing their profession that CPD 
has clear authority to investigate  

 
The Court should also deny Plaintiffs’ request for a preliminary injunction 

because they cannot make the showing needed for such extraordinary relief. To ob-

tain a preliminary injunction, Plaintiffs must demonstrate by a preponderance of 

the evidence four factors: (1) a reasonable likelihood of success at trial; (2) irrepara-

ble harm owing to inadequate legal remedies; (3) the balance of harms weighs in fa-

vor of injunctive relief; and (4) the public interest would not be disserved by grant-
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ing the requested injunction. State v. Econ. Freedom Fund, 959 N.E.2d 794, 803 

(Ind. 2011). Plaintiffs’ failure to prove any one of the four factors “requires denying 

the injunction.” Leone v. Comm’r, Ind. Bureau of Motor Vehicles, 933 N.E.2d 124, 

1248 (Ind. 2010).  

The preliminary-injunction factors tip decidedly in favor of Defendants. First 

and foremost, Plaintiffs cannot demonstrate a reasonable likelihood of success on 

the merits because the legislature has given the director broad authority to investi-

gate complaints about licensees. The text, structure, and purpose of the licensing 

statutes establish that the CPD director may initiate an investigation into almost 

any written complaint filed against a licensee to determine if the complaint has 

merit. The doctors’ reading of the statutes engrafts phantom limits on the director’s 

clear statutory authority. Moreover, the equitable factors weigh against a prelimi-

nary injunction. Plaintiffs rely on the per se “irreparable harm” rule, but their view 

of that rule has been rejected by the Supreme Court and they cannot otherwise es-

tablish irreparable harm. And both the balance of harms and the public interest 

strongly support allowing the investigations into Dr. Bernard’s apparent legal viola-

tions to continue.  

A. Plaintiffs cannot demonstrate a likelihood of success on the mer-
its of their challenge to the CPD director’s investigatory authority  

 
Plaintiffs’ broadside attack on the director’s investigatory authority fails be-

cause neither of the limits they propose has a footing in the statutory text. They in-

sist that the director’s power to investigate abortion doctors is limited to complaints 

filed by patients, and they further insist that a complaint must meet some unde-

PUBLIC ACCESS VERSION



34 
 

fined level of merit before the director may even investigate it. And they maintain 

that the consumer complaints against Dr. Bernard ( ) failed to al-

lege even a plausible violation of the laws regulating their profession. Plaintiffs are 

wrong three times over. 

1. The CPD director is not limited to investigating complaints filed 
by patients  

 
Under the plain text of the statute, the CPD director has broad authority to 

investigate complaints filed by almost any person or entity so long as the complaint 

is both written and signed by the complainant. The statute empowers the director to 

“investigate any written complaint against a licensee,” Ind. Code § 25-1-7-5(b)(4) 

(emphasis added), if the complaint is “signed by the complainant and initially filed 

with the director,” Ind. Code § 25-1-7-4. And “a complaint” unambiguously “may be 

filed by any person.” Ind. Code § 25-1-7-4; see also Ind. Code § 25-1-7-1(6) (“‘Person’ 

means an individual, a partnership, a limited liability company, or a corporation.”).  

The statutory text does not limit the universe of complainants to patients but 

instead limits the director’s otherwise broad authority to investigate in only three 

ways. First, the director cannot investigate complaints filed by “employees of the 

attorney general’s office acting in their official capacity.” Ind. Code § 25-1-7-4. Sec-

ond, the director cannot investigate complaints alleging certain enumerated viola-

tions (unless a complaint alleges other violations as well) that otherwise fall within 

the exclusive investigatory jurisdiction of the Medical Licensing Board, Ind. Code 

PUBLIC ACCESS VERSION



35 
 

§ 25-1-7-3(b),13 or the state board of cosmetology and barber examiners, Ind. Code 

§ 25-1-7-3(c). See Ind. Code § 25-1-7-5(b)(4). Third, because any investigation must 

be “limited to those areas in which there appears to be a violation of statutes gov-

erning the regulated occupation,” id., the director cannot investigate complaints 

that fail to allege such a violation. So while the text does limit the director’s investi-

gatory authority in some ways, it does not limit the universe of permissible com-

plainants to patients or those who have a personal relationship with the licensee. 

See, e.g., ESPN, Inc. v. Univ. of Notre Dame Police Dep’t, 62 N.E.3d 1192, 1195 (Ind. 

2016) (“As we interpret the statute, we are mindful of both what it does say and 

what it does not say.” (cleaned up)). 

And for good reason. The legislature deliberately chose to allow anyone to file 

a complaint to spur a licensing investigation when “there appears to be a violation 

of the statutes governing the regulated occupation” to increase the likelihood of pro-

fessional misconduct being identified and remedied. Indeed, many persons other 

than a doctor’s patient may bear witness to conduct that may fall outside the 

bounds of the standards of the doctor’s profession—other doctors, nurses, secretar-

ies, medical staff, guardians, family members, law enforcement, prosecutors, and 

 
13 With respect to physicians in particular, the director’s otherwise broad authority does not 
extend to seven specified violations that fall within the exclusive investigatory jurisdiction 
of the medical licensing board: (1) license renewal fraud, (2) improper termination of a phy-
sician-patient relationship, (3) practicing on an expired license, (4) providing unaccredited 
office-based anesthesia, (5) failure to perform duties related to issuing birth and death cer-
tificates, (6) intentional or negligent failure to disclose documentation during license re-
newal, and (7) “[f]ailure to complete or timely transmit a pregnancy termination form under 
IC 16-34-2-5.” Ind. Code § 25-22.5-2-8(a); see also Ind. Code § 25-1-7-3(b) (“The medical li-
censing board of Indiana shall investigate a complaint concerning a physician licensed un-
der IC 25-22.5 and a violation specified in IC 25-22.5-2-8.”). 
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bystanders in a variety of settings, to name a few. The legislature chose investiga-

tions and enforcement actions by the Attorney General as the means for policing the 

regulated professions, and it also chose consumer complaints as the mechanism for 

triggering the director’s investigatory powers. Plaintiffs’ atextual limits on the uni-

verse of complainants contravenes the legislature’s intent in allowing “any person” 

to file a complaint and would lead to fewer complaints, less deterrence, greater un-

discovered misconduct, and a likely greater risk to public health and safety. 

Nor does CPD’s organic statute limit the universe of complainants under the 

licensing statute. The organic statute provides that the Division has “power to in-

vestigate any written consumer complaint made by a nonmerchant arising from a 

transaction between a merchant as defined in the Uniform Commercial Code and a 

nonmerchant.” Ind. Code § 4-6-9-4(a)(1). Even if that statute were read to impose a 

personal-involvement-in-the-transaction requirement, it certainly does not strip the 

director of the broader authority conferred by the legislature to investigate licensing 

complaints. Critically, the licensing statute does not mention section 4-6-9-4(a)(1) or 

otherwise purport to limit the scope of permissible complainants to those who have 

personally engaged in a transaction with the licensee. And because the licensing 

statute is specifically about licensing investigations, it would trump a contrary pro-

vision in the Division’s organic statute under firmly established interpretive princi-

ples. See, e.g., ESPN, Inc., 62 N.E.3d at 1199 (“specific statutory provisions take 

priority over general statutory provisions” (cleaned up)).  
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2. The statute permits the CPD director to investigate a complaint 
before making an initial determination that the complaint has 
merit and sending it to the Medical Licensing Board 

 
The statute also confirms that the CPD director has authority to investigate 

before making an initial determination of the complaint’s merit and passing it along 

to the Medical Licensing Board.  

The statutory text does not condition the director’s authority to investigate a 

complaint on the director first determining that the complaint has merit. To be 

sure, the statute provides that “[t]he director shall make an initial determination as 

to the merit of each complaint.” Ind. Code § 25-1-7-5(b)(1). But the text does not 

precondition the director’s broad power to “investigate any written complaint 

against a licensee” on the director first making an initial determination. See, e.g., 

ESPN, Inc, 62 N.E.3d at 1195 (“As we interpret the statute, we are mindful of both 

what it does say and what it does not say.” (cleaned up)). Indeed, the statute does 

not outline a sequential process but simply lists the director’s “duties and powers” 

in five paragraphs, without purporting to link those five paragraphs or suggest any 

sequence.14 Nothing in the statute requires the director to perform the duty in par-

agraph (1) before fulfilling any of the other listed duties or exercising any of the 

other listed powers.  

 
14 For instance, the third paragraph requires the director to “report any pertinent infor-
mation regarding the status of the complaint to the complainant.” Ind. Code § 25-1-7-
5(b)(3). That duty, however, appears before the paragraph empowering the director to in-
vestigate. Surely it would make no sense to require the director to update the complainant 
of the status of the complaint before the director had even investigated the complaint. 
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Reading “initial determination” to mean that the merit determination is a 

trigger to investigation requires ignoring context. See, e.g., Consumer Attorney 

Servs., P.A. v. State, 71 N.E.3d 362, 366 (Ind. 2017) (“we read the statute as a 

whole, avoiding excessive reliance on a strict, literal meaning or the selective read-

ing of individual words” (citation omitted)). The full text of paragraph (1) confirms 

that, if anything, the director’s initial determination of merit is a precondition to 

sending the complaint to the licensing board, which triggers its jurisdiction: “The 

director shall make an initial determination as to the merit of each complaint. A 

copy of a complaint having merit shall be submitted to the board having jurisdiction 

over the licensee’s regulated occupation, that board thereby acquiring jurisdiction 

over the matter except as otherwise provided in this chapter.” Ind. Code § 25-1-7-

5(b)(1). Under the plain text of the statute, the director need not do anything other 

than receive a signed, written complaint before initiating an investigation, so long 

as “there appears to be a violation of statutes governing the regulated occupation.” 

Ind. Code § 25-1-7-5(b)(4).  

Plaintiffs’ selective reading would render the process incomprehensible. The 

director would be required to make an initial determination of merit (and forward 

the complaint to the licensing board) before conducting any investigation. But the 

statutory text doesn’t support that limitation for good reason: It would seriously 

hinder the public’s and the Attorney General’s role in enforcing the regulatory sys-
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tems to which licensed professionals are subject.15 Moreover, because the standard 

does not appear in the statute, neither a complainant nor the director can be quite 

sure what in Plaintiffs’ view suffices to trigger the authority to investigate. In any 

event, because anyone can file a complaint, the complaints received by the director 

will be of varying detail, specificity, and clarity. As it stands under the text of the 

statute, the director may investigate all complaints when there appears to be a vio-

lation of the law regulating the profession to determine whether there is substance 

behind them. But in Plaintiffs’ view, the cart comes before the horse: A consumer 

must have done the investigation and reported it in sufficient detail in the report to 

trigger the director’s duty to investigate, which relegates the director to the position 

of merely confirming rather than investigating consumer complaints. See, e.g., 

ESPN, Inc., 62 N.E.3d at 1196 (“[W]e do not presume that the Legislature intended 

language used in a statute to be applied illogically or to bring about an unjust or ab-

surd result.” (citation omitted)). Such a curious regime has no basis in the text em-

ployed by the legislature. 

 
15 It would also result in more complaints being forwarded to the licensing board, to the det-
riment of licensees.  

 
 
 

 The legis-
lature did not intend such a result. 
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3. The complaints against the doctors allege that the doctors appear 
to have violated the statutes governing the practice of medicine 

 
The doctors purport to clear themselves of all violations of the law, but their 

self-exonerations omit key statutes they may have violated, which is the purpose of 

the fact-finding investigation. Even under their (mistaken) view of the law, the 

complaints were filed by individuals with personal knowledge of what appeared to 

the complainants to be violations of laws regulating the profession. Every member 

of the news-reading public witnessed Dr. Bernard divulge her patient’s medical de-

tails to the press, and unless there was a prior written authorization signed by the 

patient’s guardian, Dr. Bernard may have violated patient privacy standards gov-

erning the profession. Furthermore, though it is now known that Dr. Bernard com-

plied with the TPR reporting statute, it remains unknown whether she complied 

with other laws requiring her to immediately report the child abuse to Indiana au-

thorities, which would have triggered investigation and a potential hold on the hos-

pital’s ability to release the patient without DCS assessing the child’s safety (she 

refuses to say, see Ex. U). Along similar lines, anyone in possession of the TPR form 

transmitted by Dr. Caldwell—like the complainant there—would bear witness to a 

potential violation of the law if what Dr. Caldwell wrote on the form regarding the 

location of the procedure were in fact true.  

Both circumstances warrant  in-

vestigation to answer a host of questions raised by the complaints to determine 

whether they merit the filing of an administrative complaint before the Medical Li-

censing Board. And those questions are still unknown because Dr. Bernard refuses 
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to answer despite complaining that the investigations are a sham. Ex. U. For exam-

ple, did Dr. Bernard have the patient’s guardian’s written authorization to use the 

child’s abortion as a token example in the national abortion debate? When and to 

whom in Indiana did Dr. Bernard report that she was treating a 10-year-old child 

who had been raped? Or was Dr. Bernard’s only report the TPR report filed days af-

ter she likely learned of the abuse and the child had left the State?  

 

 The investigations here are thus far from a sham and fall well 

within the Division’s statutory authority to investigate regulated professions. 

First, the complaints against Dr. Bernard raise legitimate questions about 

whether she violated patient privacy rules when she decided to discuss an abortion 

of her 10-year-old patient with the press. The extraordinary and unprecedented cir-

cumstance of a doctor rushing to the press to discuss a child’s abortion obviously 

implicates privacy concerns. HIPAA’s privacy rule generally prohibits health care 

providers from discussing a patient’s protected health information with the media 

altogether, absent a signed written authorization by the patient or guardian. 45 

C.F.R. § 164.502(a); www.hhs.gov/hipaa/for-professionals/faq/2023/film-and-media/

index.html (“the HIPAA Privacy Rule does not allow media access to the patients’ 

PHI, absent an authorization”). Further, to the extent HIPAA’s de-identification 

method could apply to a doctor’s discussion of a patient’s treatment in the media, it 

applies only if the doctor omitted the 18 identifiers and the doctor did not “have ac-

tual knowledge that the information could be used alone or in combination with 
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other information to identify an individual who is a subject of the information.” 45 

C.F.R. § 164.514(b)(2). On top of that, Indiana’s privacy statute is even broader than 

federal regulations, requiring practitioners to “maintain the confidentiality of all 

knowledge and information regarding a patient” absent an authorization. 844 I.A.C. 

5-2-2.  

As part of CPD’s investigation into the doctor’s conduct, it issued an adminis-

trative subpoena to IU Health seeking any such authorizations that may or may not 

be contained within the patient’s medical file. And that is because a violation of the 

patient’s privacy rights may turn on its existence. In the end, violation or not, the 

investigation into whether a violation occurred is legitimate and grounded squarely 

within the statutes applicable to the doctor’s regulated profession. And Dr. Bernard 

has no right to halt the legitimate inquiry in its early stages.  

Second, the complaints raise a question as to whether Dr. Bernard complied 

with mandatory reporting laws, which is yet another legitimate inquiry by the CPD 

director. Ind. Code § 25-1-9-4(a)(14). The doctor’s singular focus on the TPR report-

ing law ignores her other reporting obligations. The mandatory reporting laws re-

quire individuals who have reason to believe that a child is a victim of child abuse 

or neglect to immediately notify DCS or “the local law enforcement agency.” Ind. 

Code § 31-33-5-4; see also C.S. v. State, 8 N.E.3d 668 (Ind. 2014) (affirming convic-

tion for failing to report “immediately” where defendant waited four hours to re-

port). That immediate report triggers an investigation by those authorities to pro-

tect the child victim, including a hold on the ability of the hospital “to release the 
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child to the child’s parent, guardian, custodian, or to a court approved placement 

until the hospital receives authorization or a copy of a court order from the depart-

ment indicating that the child may be released.” Ind. Code § 31-33-11-1. 

No publicly available record offered by Dr. Bernard sheds any light on 

whether she complied with her obligation to “immediately” report the abuse to Indi-

ana authorities. And when asked, she refused to answer. Ex. U. The available in-

formation shows that Dr. Bernard revealed that she treated a child-rape victim, and 

the complaints indicated that despite the intense search by the media in the weeks 

following the viral story, no Indiana law enforcement reports had been uncovered. 

The fact that Ohio law enforcement had some level of awareness does not satisfy the 

requirement that the Indiana physician report to Indiana authorities—i.e., DCS or 

local law enforcement. Nor does Dr. Bernard’s TPR report to DCS at least three 

days after she learned of the abuse comply with the law’s command that the report 

be made “immediately.” See C.S., 8 N.E.3d 668.  

The director’s investigation of Dr. Bernard for potential reporting viola-

tions—including the narrowed (and only outstanding) subpoena to IU Health for 

records about the timing in which staff had reason to believe that the patient had 

been abused, whether the abuse was reported to authorities, when the abuse was 

reported, and to which agencies the abuse was reported—is far from a “sham” or 

“frivolous,” as Dr. Bernard boldly claims. Again, reporting violations or not, the in-

vestigation lawfully seeks that information (and the subpoena is narrowly tailored 
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to that inquiry) so that the Division may make the assessment with the pertinent 

information before it can determine whether or not to initiate administrative action.  
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B. Plaintiffs cannot establish the equitable factors necessary to 
justify a preliminary injunction 

 
The Court should also deny Plaintiffs’ request for the extraordinary remedy 

of a preliminary injunction because, quite simply, there is no emergency.  

Plaintiffs wrongly insist that they need not show irreparable harm because a 

legal violation constitutes per se irreparable harm. Were that the case, then in eve-

ry case the equitable inquiry and the likelihood of success on the merits would col-

lapse into one, transforming a preliminary injunction from an extraordinary equita-

ble remedy available in limited circumstances to a remedy any time a plaintiff can 

show a likely violation of the statute. See Leone v. Comm’r, Indiana Bureau of Motor 

Vehicles, 933 N.E.2d 1244, 1248 n.6 (Ind. 2010) (suggesting that the “per se” rule 

“may not reflect sound injunction law”).  

The Supreme Court has thus emphasized that the so-called “per se” rule may 

be employed only “for clear, uncontested unlawful conduct.” Indiana Family & Soc. 

Servs. Admin. v. Walgreen Co., 769 N.E.2d 158, 162 (Ind. 2002). For example, that 

“rule has been used to enjoin activity that is clearly unlawful and against the public 

interest, such as the practice of medicine without a license.” Id. Critically, applica-

tion of the per se rule when a private party seeks to enjoin state action is rarely if 

ever appropriate. See id. 

The “per se” rule plainly does not apply here. Not only do Plaintiffs seek to 

enjoin state action, but they seek to enjoin state action that has a firm footing in the 

statute authorizing the Attorney General to investigate licensing complaints. Even 

if the Court accepted Plaintiffs’ unsupported reading of the licensing statute, there 
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is no good-faith argument under the text of those statutes that the investigations 

here constitute clearly unlawful conduct. 

Absent their misguided reliance on the “per se” rule, Plaintiffs cannot estab-

lish irreparable harm. For one thing, the Attorney General’s investigation into the 

complaints against Dr. Bernard is currently on pause while the subpoena litigation 

currently pending before Marion Superior Court 12 plays out. Effectively, Dr. Ber-

nard asks this Court for relief that she already has by virtue of her motion to quash 

the revised subpoena to IU Health, cf. T.R. 12(B)(8), so an injunction would not 

change anything now. Because there is no emergency, Dr. Bernard cannot establish 

that she will suffer any irreparable harm. Moreover, should the investigation con-

tinue and should the Attorney General pursue a licensing complaint against Dr. 

Bernard for privacy and/or reporting violations, Dr. Bernard has an adequate legal 

remedy available because she can defend herself during the administrative proceed-

ing and, if necessary, seek judicial review. See Ind. Code §§ 4-21.5-3-1 et seq., 4-21.5-

5-1 et seq. And while that may not be a forum for challenging the specifics of the in-

vestigation, Dr. Bernard does not have a legitimate interest in avoiding investiga-

tion of licensing complaints. See Part III, supra. 

Nor can Dr. Bernard establish irreparable harm with respect to her confiden-

tiality claim. The existence of the investigation has already been disclosed, includ-

ing by Dr. Bernard herself, who has attached everything—including things she has 

not alleged that the Attorney General disclosed—to her publicly filed declaratory-

judgment complaint and her publicly filed motion for preliminary injunction. And 
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any purported violation of the temporary confidentiality window does not under-

mine or invalidate the investigation itself. 

Dr. Caldwell similarly cannot establish the irreparable harm needed to justi-

fy a preliminary injunction.  

 

 

 Far from being an abuse of power or sham, the Attorney General’s 

investigations represent due diligence in exercising the important duty conferred by 

the legislature to investigate complaints against licensees.  

Lastly, both the public interest and the balance of harms weigh against a pre-

liminary injunction. The public interest is served by the Attorney General and the 

director exercising the authority conferred on them by the General Assembly to in-

vestigate complaints against licensees to ensure that licensees are adhering to the 

laws governing their profession. And for all these reasons, the balance of harms 

weighs against preliminary injunctive relief.  
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Conclusion 

The Court should deny Plaintiffs’ motion for preliminary injunction.  

Respectfully submitted, 
 

THEODORE E. ROKITA 
Indiana Attorney General 
Attorney No. 18857-49 
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       Attorney No. 17664-49 

 
/s/ Caryn N. Szyper 

       Caryn N. Szyper 
       Deputy Attorney General 
       Attorney No. 30063-49 
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